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INTRODUCTION: 
AN OPPORTUNITY FOR CHANGE 


The Indian Taxation Advisory Board was established 
to complement the 1988 amendments to the Indian 
Act, Bill C-115. This first Indian-led change to the 
Act granted First Nations (“bands” in the 
terminology of the Act) broad new powers to tax 
interests in Indian lands. With these new powers 
and other by-law powers extended over both reserve 
and designated lands, the reach of First Nation 
authority was substantially increased. 


The establishment of the Indian Taxation Advisory 
Board is a continuation of Indian leadership in this 
new field. Although the Minister continues to 
exercise final approval authority over taxation by- 
laws, the decision making process has been 
dramatically changed. 


The creation of the Indian Taxation Advisory Board 
represents a major change in how by-laws under 
the Indian Act are treated. Review, analysis, policy 
development and decision-making will now be 
directed by an independent board. The Indian 
Taxation Advisory Board is comprised of 10 
members, seven of whom are Indian leaders, who 
possess knowledge and experience in areas such 
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as Indian, federal and provincial government, 
property taxation, reserve land development and the 
provision of local services. We, as members, recog- 
nize the significance of this new opportunity for 
change, in that our activities can set a major 
precedent towards the entrenchment of national 
self-directed Indian governance across Canada. 


With the support of the Ministers to which it 
reports, the Board has been able to act with a high 
degree of autonomy; whether hearing from 
interested parties or participating in public debate, 
or formulating authoritative recommendations. Its 
ultimate success will depend on the continued 
support of Ministers, and even more on its 
acceptance by First Nation governments and all 
those who are affected by its important new 
mandate. 
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MANDATE 


The Indian Taxation Advisory Board was appointed 
in January 1989, by the Honourable Bill McKnight, 
Minister of Indian Affairs and Northern 
Development. The responsibilities of the Board 
include: 


- examining and recommending to 
the Minister on the approval or dis- 
approval of all taxation by-laws 
submitted by bands under Section 
83 Indian Act; 


- advising the Minister on policy issues 
relating to the taxation powers of bands 
under Section 83 of the Indian Act; 


- consulting with and assisting bands 
interested in developing taxation 
by-laws; 


- fostering cooperation between band taxing 
regimes and other taxing authorities; 


- hearing from taxpayers whose interests are 
affected by taxation under Section 83 of the 
Indian Act and reflecting the results of these 
hearings in recommendations to the Minister; 
and 
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- providing ongoing advice to the 
Minister on changes which will 
result in the better administration 
of the Minister’s statutory 
responsibilities under Section 83 of the 
Indian Act. 


The full mandate of the Board is set out in two 
documents entitled “Structure of ITAB” and 
“Activities of ITAB” which were adopted by the 
Honourable Pierre H. Cadieux in April 1989. A draft 
version of these documents was carefully examined 
at the first meeting of the Board, and modifications 
developed by the Board were incorporated in the 
final version adopted by the Minister. 
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ORGANIZATION 


The Board meets quarterly: March, June, 
September and December. Committees or Panels 
meet on an ad hoc basis. During 1989-90, in 
addition to its quarterly meetings, the full Board 
held a special meeting in January 1990, to examine 
in depth the introduction of Indian taxation in 
British Columbia, and to review several by-laws 
from First Nations in that province. 


Analytic and logistical support to the Board is 
provided by a small Secretariat, which is also the 
centre for all Departmental responsibilities having 
to do with Indian taxation. 


Although the Indian Taxation Secretariat has only 
six full-time positions, taken together with the 
Board itself, as well as special arrangements to 
support the office of the Chairman, this modest 
organizational structure is the largest commitment 
of resources ever made to Indian by-law authority. 
In this sense it goes perhaps furthest yet in the 
current new era. Federal structures and resources, 
rather than exercising direct administrative control 
over Indian affairs, are coming more and more to 
support the exercise of Indian control, both 
nationally and at the level of individual First 
Nations. This new organization also represents a 
commitment to the importance of Indian jurisdiction 
under Parliamentary authority. 
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Quarterly meetings of the Board have been adopted 
as the timetable for a by-law approval process, the 
first time such a process has been formalized. Each 
by-law is tabled at the first meeting of the Board 
after it has been received. At the next meeting an 
analysis is presented to the Board by the 
Secretariat, and the Board makes a recommenda- 
tion. The recommendation may be that the Minister 
should approve the by-law, whether in whole or in 
part. Or, the Board may recommend that the by-law 
not be approved, and that certain changes should 
be made. At subsequent meetings the Board 
reviews action that has been taken on recommenda- 
tions. Given this process, the Board has advised 
First Nations to expect a requirement of up to seven 
months to permit a by-law to pass through the 
review and approval process. 
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BY-LAWS AND THE GUIDE TO BY-LAW 
DEVELOPMENT 


The first complete by-law considered by the Board 
was the Siksika Nation (Blackfoot) Taxation and 
Assessment By-law. After much work involving 
close Board and Siksika cooperation, the by-law 
received a favourable recommendation at the 
September 1989 meeting of the Board. The Siksika 
by-law is a new and original law which marries the 
unique tax powers under Section 83 to the specific 
demands of a real property taxation regime on 
Indian land. As such, it represents an important 
evolution in law making in Canada. 


Because of the distinctiveness of this by-law in 
capturing the nature of the Indian Act taxing 
jurisdiction, the Siksika by-law was used as the 
basis for a “Guide to By-law Development” to be 
published in 1990. 


The “Guide to By-law Development” contains the 
first-ever “model” by-law to be developed under the 
Indian Act. In addition to the precedent of the 
Siksika by-law, the “Guide to By-law Development” 
has benefitted from extensive reviews by leading 
experts in property tax law in Canada and the U.S., 
as well as from careful review by Justice Depart- 
ment officials. Its final form, of course, is the work 
of the Board itself, assisted by the Indian Taxation 
Secretariat. 
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In developing the “Guide” the Board has adopted 
the philosophy of attempting to produce unique 
First Nation legislation. Although provincial laws 
have been examined, the “Guide” is not an 
adaptation of any particular provincial legislation. 
Instead, it is an effort to produce a simplified 
property tax regime, tailored to Section 83 of the 
Indian Act, and hopefully easy to administer. 


Naturally, First Nations are not required to use the 
“Guide”, or to follow the sample by-law it contains. 
We hope, however, that the “Guide” will save time 
and money by providing a starting point for First 
Nations. 


During 1989-90, the Board reviewed by-laws 
submitted by eight First Nations (often involving 
several revisions); and held preliminary discussions 
with nine others. Expressions of interest in taxation 
have been broader than these numbers suggest, 
however, and we anticipate a growing use of the 
Section 83 by-law power. 
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INTERNATIONAL CONFERENCE ON 
REAL PROPERTY TAXATION 


In May 1989, the Board co-sponsored a major 
conference on real property taxation entitled "A 
Community of Interests", in conjunction with the 
International Association of Assessing Officers, the 
University of British Columbia (faculty of Commerce 
and Business Administration) the British Columbia 
Assessment Authority and the Lincoln Institute of 
Land Policy. Real property professionals, 
administrators and legislators from some 40 First 
Nation governments, provincial governments, many 
U.S. States and Great Britain, attended the three 
day conference. This was the first time that Indian 
taxation had been the focus of a conference 
involving these taxation professionals. Conference 
proceedings were published under the name of the 
Conference. 


Board members also participated in four other 


conferences, including the first annual Native Law 
Conference by the Canadian Bar Association. 
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INTERGOVERNMENTAL AND 
INDUSTRY RELATIONS 


The initiation of Indian taxation powers brings with 
it major implications for the relationships between 
First Nations and other governments, particularly 
municipal and provincial governments, as well as 
for relationships with major industries, especially 
utilities and other special properties. 


Prior to the 1970s it was common for property taxes 
to be levied by provincial and municipal 
governments on non-Indian occupiers of Indian 
reserve land. Gradually, most provincial 
governments have withdrawn this taxation, for a 
variety of reasons, including a relatively weak legal 
basis (especially for enforcement) and difficulties 
over responsibilities to provide local services. The 
decision to withdraw from taxation on Indian land 
has been taken by Alberta, Saskatchewan, 
Manitoba, Ontario and Québec, and largely in New 
Brunswick. 


In British Columbia, however, substantial property 
taxation of non-Indian occupiers still occurs under 
provincial legislation. In response to the 1988 
amendments to the Indian Act, British Columbia 
passed the “Indian Land Tax Cooperation Act” in 
1989, which permitted a partial withdrawal of 
provincial and municipal taxation. This was a 
positive and constructive step by the provincial 
government. The Board feels, however, that a full 
withdrawal, coupled with cost recovery agreements, 
would make a better basis for Indian jurisdiction 
and produce less difficulties than having two laws 
operate concurrently. Discussions with the 
government of British Columbia are continuing. 
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To support these discussions, and provide key 
information to First Nations and other governments 
and affected parties, a special study has been 
sponsored by the Board. This study is being 
conducted by Prof. R.L. Bish of the University of 
Victoria, in association with Mr. Hector Topham 
(former Inspector of Municipalities) and Mr. Eric 
Clemens (a consultant with expertise in local 
finance). The terms of reference of the study were 
developed in consultation with the First Nations 
involved, the provincial government and the Union 
of British Columbia Municipalities. Five commu- 
nities are receiving in-depth analysis with the 
cooperation of provincial, municipal and First 
Nation governments. The results are now being 
circulated and the report should be available by 
Winter 1990. 


The Board has also entered into discussions 
regarding the broad impact of Indian taxation 
powers on certain major industries, such as oil and 
gas pipeline transmission, and public utilities - 
mainly power and telephone. These discussions are 
meant to clear the way for effective taxation under 
Indian by-laws. 
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PUBLICATION PROGRAM 


In recognition of the heavy demand for information 
in such a major new field, the Board issued one 
publication in 1990 and has adopted a program to 
produce an additional series of key publications over 
the next 18 months: 


eIntroduction to Real Property Taxation 
Published in spring 1990 this booklet provides a 
basic description of the nature of real property 
taxation, as well as a description of what a by-law 
is, and how to go about the process of by-law 
development and approval. This publication is 
meant to assist First Nations deciding what would 
be involved in passing a by-law and undertaking 
to set up a property taxation system. 


eGuide to By-Law Development 
This booklet will provide a sample by-law and an 
explanation of each of its provisions. 


¢Taxation Rates in Indian Act By-Laws 
This publication will provide advice to First 
Nations on setting tax rates, as well as an 
indication of the guidelines that the Board will 
use itself in examining rates. 
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eGuide to Taxation By-Law Administration 
This booklet will provide "how to” advice to First 
Nations in setting up a simple administration of a 
property tax regime on-reserve. 


In addition to providing information through these 
publications, members of the Board and staff of the 
Secretariat will continue to participate in regional 
workshops devoted to Indian taxation. Several 
workshops were held in 1989-90 and the Board will 
be sponsoring more such workshops next year. 
Through these workshops, and through many 
personal contacts, Board members are heavily 
involved in explaining and advising on Indian 
Taxation issues to First Nations and many other 
affected parties. 


First Annual Report of the Indian Taxation Advisory Board 1989/1990 


MAJOR THEMES: 


TAX BASE AND TAX RATE 


All taxation systems are built upon the twofold 
foundation of the tax base and the tax rate. In 
respect of these two fundamentals of taxation, we 
already have begun to find that Indian taxation 
raises some unique issues. 


In regard to the tax base, Indian lands are 
distinguished by a large degree of “communal 
ownership” as well as by other unique aspects of 
land holding. All reserve land, of course, is held by 
the Crown for the members of the band in common, 
but various other rights and interests are often 
granted ranging from leases to individual tenants to 
headleases for major commercial and residential 
developments. This produces special demands in 
the design of the taxation by-law. 


It has also become apparent that there has been 
extensive use of valuable First Nations land for 
public purposes, such as utility easements. In this 
regard, these are important issues to be addressed 
in the coming months and years to ensure that First 
Nation governments receive fair tax revenues for 
these lands required to meet their responsibilities to 
their citizens. 
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Rates of taxation under First Nation by-laws also 
raise new issues. For one thing, the differences 
between the fiscal situation of First Nations and 
that of property taxation authorities within the 
provincial context may result in somewhat different 
rate structures. 


The fact that non-Indian ratepayers may not vote in 
First Nation elections also has a bearing on rates. It 
means, for one thing, that mechanisms other than 
the vote which act as an influence on rates will gain 
greater importance - such as market forces and the 
influence of ratepayer interest groups. For the 
Indian Taxation Advisory Board, this situation is 
one that calls for the provision of good, sensible 
advice - which is the purpose behind the forth- 
coming publication on rates. The Board has also 
established a permanent committee to oversee all 
rates matters. The Rates Committee of the Board 
has defined its overall challenge as: “balancing the 
need to respect ratepayers’ rights to fairness and 
equity, and, at the same time, the need not to 
interfere with First Nations governments in sucha 
way as to affect the accountability of these 
governments to their citizens and the inhabitants of 
their territories”. 
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There can be no doubt that as time goes on there 
will be many special aspects to the themes of tax 
base and tax rate that are unique to Indian taxation. 
The Board look forward to working with First 
Nations in meeting these issues in a creative and 
constructive manner. 
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OUTLOOK FOR 1990-91 


The Indian Taxation Advisory Board represents a 
new beginning in the relationship between Indian 
peoples and the federal government. The Board 
believes that the views, beliefs and understandings 
of Indian peoples and their governments have in the 
past not been adequately understood or taken into 
account in decisions that affect them. The Board 
wants to ensure that all of our activities including 
our policy recommendations reflect a sensitivity to 
and an understanding of Indian spiritual, cultural, 
legal, economic and social priorities. Even though 
taxation is a new activity for Indian governments, we 
want to bring our own perspective to it, and 
approach it in a way that is consistent with our 
traditions and our past. 


In the next year, we want to complete a review of the 
way that Section 83 of the Indian Act by-laws are 
recorded and otherwise managed by the Department 
for the benefit of First Nations that are using them 
including a formal registry will be readily available 
to First Nation governments. We also intend to 
clarify what advice we will provide to ensure that the 
public affected by new tax systems will be informed, 
in accordance with the requirements of natural 
justice. 
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In 1990/1991, the Board intends to work closely 
with First Nations, other governments and public 
and private utilities to seek agreement on how to 
ensure that the wealth of Indian lands results in 
appropriate revenues to First Nations. Public and 
private utilities provide a needed service to the 
people of Canada including Indian people. Also, 
through their place in the tax base, and related 
service costs, they contribute to supporting the 
public activities of governments. Indian 
governments, like others in Canada, also require 
adequate access to this form of tax base. 


Finally, in 1990/1991 the Board intends to begin 
work on our future direction. As we near 

midstream, as required by our mandate, we will be 
reviewing our role and possible future structure. 
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CONLUSION 


This first year has clearly been a landmark not only 
for the Indian Taxation Advisory Board, but also for 
the new field of Indian taxation and for First Nation 
jurisdiction overall. 


The Board want to thank the First Nation councils 
who have worked cooperatively with us during this 
first year. Many new issues have had to be faced 
without precedent to guide either ourselves or the 
First Nations who are preparing ground-breaking 
by-laws. In particular the Board want to thank 
those Councils who have met with us: Sarcee 
Councillor Bruce Starlight, Chief Strater Crowfoot 
and Council of the Siksika (Blackfoot) Nation; Chief 
Leona Nahwegahbow and Council of Whitefish River; 
Chief Robert Louie and Council of Westbank; Chief 
Wendy Grant and Council of Musqueam. Their 
cooperation has been invaluable. 


The Board also benefited from meetings with Mayor 
Marilyn Baker of the Union of British Columbia 
Municipalities, as well as members of Cabinet and 
officials of the Government of British Columbia, in 
particular the Honourable Mel Couvelier, Minister of 
Finance and the Honourable Lyle Hansen, Minister 
of Municipal Affairs. 
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The Board look forward to the second year of our 
mandate as one in which many of the by-laws we 
have been dealing with shall be approved and 
projects which we have begun shall reach 
completion. 


This first year has been a year of beginnings, and of 


learning. Next year our “opportunity for change” 
should become a full reality. 
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